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JUDGMENT
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[1]

Our Constitution1 opens with an acknowledgement that as the people of South Africa,

we recognise the injustices of our past and believe that South Africa belongs to all who live
in it, united in our diversity. Human dignity, the achievement of equality and the
advancement of human rights and freedoms form part of the founding provisions of our
Constitution.2 It also entrenches its supremacy by stating that “law or conduct inconsistent
with it is invalid, and the obligations imposed by it must be fulfilled.” 3
[2]

The Constitution recognises freedom of religion, belief and opinion by conferring

upon everyone that right. 4 It also permits for legislation recognising “marriages concluded
under any tradition, or system of religious, personal or family law; or systems of personal
and family law under any tradition, or adhered to by persons professing a particular
religion.” 5 Such recognition, importantly, must be consistent with provisions of the
Constitution. 6
[3]

Questions of marriage, religion, law and the Constitution have occupied the courts

over a period of time. Marriage is an institution that has a character that goes wider than the
individuals concerned. In Fourie, 7 Sachs J remarked that the words “…‘I do’ bring the most
intense private and voluntary commitment into the most public, law-governed and
State-regulated domain”. Marriage is thus not only valued by the parties in marriage but by
their families, society and the State. It has consequences both in the private and public sphere.
Privately it offers reciprocal rights and duties of love and support between spouses;
consequences and duties in relation to children and other important benefits. The law places
numerous other consequences with regards to marriage such as in a case of insolvency and
law of evidence as regards to spouses in civil and criminal proceedings and other areas. As an
institution, marriage has also been seen as the “source of socio-economic benefits such as the
1

Constitution of the Republic of South Africa, 1996 (Act 108 of 1996).

2

Section 1 of the Constitution

3

Section 2 of the Constitution.

4

Section 15(1).

5

Section 15(3)(a)(i) and (ii) of the Constitution.

6

Section 15 (3)(b).

7

Minister of Home Affairs v Fourie; Lesbian and Gay Equality Project v Minister of Home Affairs 2006 (1) SA
524 (CC) at para 63.

4
right to inheritance, medical insurance coverage, adoption, …, spousal benefits, bereavement
leave, tax advantages and post-divorce rights.” 8 In Dawood, 9 O Regan J impressed as well
that marriage is not only a relationship of great significance to the parties concerned, it is a
relationship that has public significance.
[4]

The issues before us concern recognition and regulation of marriages solemnised and

celebrated according to the tenets of Islamic law (also referred to as ‘Muslim marriages’). It
is undisputed that marriages entered into in terms of the tenets of Islam have not been
afforded legal recognition for all purposes. The applicants argue that non-recognition and
non-regulation of these marriages violates the rights of women and children in particular, in
these marriages. According to them, the State has failed in its “duty to respect, protect,
promote and fulfil the rights in the Bill of Rights” as required in section 7(2) of the
Constitution, in the face of its constitutional and international obligations and that the most
effective way of dealing with this systemic violation of rights, is an enactment of statute. This
approach, according to the applicants, has been postulated by the courts in a number of
judgments dealing with issues concerning Muslim marriages before. 10
[5]

These issues are without a doubt vexed. They attracted interest from various

groupings within the Muslim community, some of whom, together with State respondents
pose different questions arising from freedom of religion, religious entanglement, separation
of powers and many other issues. It is therefore worth explaining the submissions made by
various parties in some detail, as will be seen below. This is more so because the matter is
extensive, dealing with three consolidated matters and a myriad of relief. Before doing so, it
is worth examining the historical background surrounding Muslim marriages in brief terms.

8

Fourie above at para 70.

9

Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs
and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (8) BLCR 837 at para 31.

10

Daniels v Campbell N.O. and Others 2004 (5) SA 331 (CC) at para 108; Moosa and Others v Minister of
Justice and Correctional Services and Others [2018] ZACC 19 at para 16; Amod v Multilateral Motor Vehicle
Accidents Fund (Commission for Gender Equality Intervening) 1999 (4) SA 1319 (SCA) at para 28; and Faro v
Bingham NO and Others [2013] ZAWCHC 159 at para 41-5.

5

[6]

Objectionable views of intolerance against Muslims prevailed in colonial and

apartheid South Africa. These were mirrored in a number of judgments of the courts at that
time. Cases such as Brown v Fritz Bronn’s Executors and Others, 11 Mashia Ebrahim v
Mahomed Essop, 12 Seedat’s Executors v The Master, 13 Kader v Kader, 14 and Ismail v
Ismail 15 are a reflection of those dim views held in the past. In Ismail in particular, the Court
regarded the recognition of polygynous unions solemnised under the tenets of the Muslim
faith as void on the ground of it being contrary to accepted customs and usages, then regarded
as morally binding upon all members of society. Recognition of polygynous unions was seen
as a regressive step and entirely immoral.
[7]

Over a period of time our courts have intervened and decried attitudes rooted in

discrimination and prejudice meted by apartheid South Africa against Muslim communities.
In Ryland v Edros, 16 the Court gave effect to the contractual agreement between parties who
were married by Muslim rites. In Fraser v Children’s Court, Pretoria North and Others, 17
the Constitutional Court held that the Child Care Act 74 of 1983 (‘Child Care Act’) was
unconstitutional because it discriminated unfairly and unjustifiably against the rights of,
amongst others, fathers of children born of unions solemnised in terms of the tenets of the
Islamic faith. In Amod v Multilateral Motor Vehicle Accidents Fund (Commission for Gender
Equality Intervening), 18 the Supreme Court of Appeal (‘SCA’), held that the previous
approach in relation to boni mores of the community adopted in Seedat Executors and Ismail
was “inconsistent with the new ethos of tolerance, pluralism and religious freedom which had
consolidated itself in the community even before the formal adoption of the interim

11

1860 (3) Searle 313.

12

1905 TS 59.

13

1917 AD 302.

14

1972 (3) SA 203 (RA).

15

1983 (1) SA 1006 (AD).

16

1997 (2) SA 690 (C).

17

1997 (2) SA 261 (CC).

18

1999 (4) SA 1319 (SCA).
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Constitution on 22 December 1993.” 19 The Court recognised monogamous Muslim spousal
duty of support as worthy of recognition.
[8]

Then came Daniels v Campbell N.O. and Others (‘Daniels HC’), 20 where the High

Court, dealing with the question whether a surviving spouse in a monogamous Muslim
marriage was a spouse, declared the Intestate Succession Act 81 of 1987 (‘Intestate
Succession Act’) and the Maintenance of Surviving Spouses Act 27 of 1990 (‘Maintenance
of Surviving Spouses Act’), unconstitutional for excluding a spouse in a Muslim
monogamous marriage for purposes of intestate succession.
[9]

The matter went to the Constitutional Court where the Court in Daniels 21 held that

“[t]he word spouse in its ordinary meaning includes parties to a Muslim marriage. Such a
reading is not linguistically strained. On the contrary, it corresponds to the way the word is
generally understood and used.” The Court saw no need to find the impugned Acts
unconstitutional and held that the word spouse should be given a broad and inclusive
construction. In its analysis, it found there to be “no reason why the equitable principles
underlying the statutes should not apply as tellingly in the case of Muslim widows as they do
to widows whose marriages have been formally solemnised under the Marriage Act.” 22
Notably, the Minister of Justice had been in support of the confirmation of the High Court
order.
[10]

Moseneke J (as he then was), in a minority judgment in Daniels, 23 noted that the

“persisting invalidity of Muslim marriages is … a constitutional anachronism” originating
“from deep rooted prejudice on matters of race, religion and culture. True to their
worldview, judges of the past displayed remarkable ethnocentric bias and arrogance at the
expense of those they perceived different. They exalted their own and demeaned and excluded
everything else. Inherent in this disposition, says Mahomed CJ, is ‘inequality, arbitrariness,
intolerance and inequity’.”

19

Ibid at para 20.

20

2003 (9) BCLR 969 (C).

21

Daniels v Campbell N.O. and Others 2004 (5) SA 331 (CC) at para 19.

22

Ibid at para 23.

23

Ibid at para 74.
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[11]

He held further that “[t]hese stereotypical and stunted notions of marriage and family

must now succumb to the newfound and restored values of our society, its institutions and
diverse people. They must yield to societal and constitutional recognition of expanding
frontiers of family life and intimate relationships. Our Constitution guarantees not only
dignity and equality, but also freedom of religion and belief. What is more, section 15(3) of
the Constitution foreshadows and authorises legislation that recognises marriages concluded
under any tradition or a system of religious, personal or family law. Such legislation is yet to
be passed in regard to Islamic marriages.” 24
[12]

In Khan v Khan, 25 the Court held that a polygamous Muslim marriage gave rise to a

legal duty on the part of the husband to maintain his wife as contemplated in section 2(1) of
the Maintenance Act 99 of 1998 (‘the Maintenance Act’).
[13]

Another significant judgment from the Constitutional Court came to the fore in

Hassam v Jacobs N.O. and Others. 26 The Court held section 1 of the Intestate Succession Act
to be inconsistent with the Constitution to the extent that it did not include more than one
spouse in a polygamous Muslim marriage in the protection afforded to “a spouse”, and read
the words “or spouses” after the word “spouse” wherever it appeared in that section. The
Minister of Justice had also supported the confirmation of declaration of invalidity.
[14]

Insofar as the views expressed in Ismail were concerned Nkabinde J, had this to say—
“[t]he Court assumed, wrongly, that the non-recognition of polygynous unions was
unlikely to cause any real hardship to the members of the Muslim communities,
except, perhaps, in isolated instances.’ That interpretive approach is indeed no
longer sustainable in a society based on democratic values, social justice and
fundamental human rights enshrined in our Constitution. The assumption made in
Ismail, with respect, displays ignorance and total disregard of the lived realities
prevailing in Muslim communities and is consonant with the inimical attitude of one
group in our pluralistic society imposing its views on another.

Contrasting the ethos which informed the boni mores before the new constitutional
order with that which informs the current constitutional dispensation, the question
24

Ibid at 75 (Footnotes omitted).

25

2005 (2) SA 272 (T).

26

2009 (5) SA 572 (CC).
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remains whether affording protection to spouses in polygynous Muslim marriages
under the Act can be regarded as a retrograde step and entirely immoral? The
answer is a resounding ‘No’. I emphasise that the content of public policy must now
be determined with reference to the founding values underlying our constitutional
democracy, including human dignity and equality, in contrast to the rigidly exclusive
approach that was based on the values and beliefs of a limited sector of society as
evidenced by the remarks in Ismail.” 27

[15]

As can be seen, the Courts have on a piecemeal basis tried to ameliorate the hardships

faced by women and children in Muslim marriages in a number of cases, including those not
mentioned such as Rule 43 applications. 28
[16]

The most recent decision is that of the Constitutional Court in Moosa N.O. and Others

v Minister of Justice and Correctional Services and Others, 29 where the Court confirmed the
High Court order and held that section 2C(1) of the Wills Act 7 of 1953 (‘the Wills Act’) is to
be read as including the following words “for the purposes of this sub-section, a ‘surviving
spouse’ includes every husband and wife of a monogamous and polygamous Muslim
marriage solemnised under the religion of Islam.”
[17]

Alongside, judicial intervention, changes have been effected to various pieces of

legislation over the years extending the meaning of marriage to religious marriages for
purposes of such legislation. 30

27

Ibid at paras 25-6 (Footnotes omitted).

28
In this regard see for instance, the judgment of AM v RM 2010 (2) SA 223 (ECP) , where it was held that the
remedy afforded by Rule 43 applied in a case where validity of a Muslim marriage was in question and a
husband had alleged termination of marriage under Islam law. See also Hoosein v Dangor 2009 JDR 1212
(WCC).
29
30

[2018] ZACC 19; 2018 JDR 0915 (CC); 2018 (5) SA 13 (CC).

See Daniels above n 21 at para 77, fn 102 wherein it was noted that: “Civil Proceedings Evidence Act 25 of
1969 (s 10A recognises religious marriages for the purposes of the compellability of spouses as witnesses in
civil proceedings); Criminal Procedure Act 51 of 1977 (s 195(2) recognises religious marriages for the
purposes of the compellability of spouses as witnesses in criminal proceedings); Taxation Laws Amendment Act
5 of 2001 (inserts a wider definition of ‘spouse’ into Transfer Duty Act 40 of 1949, which in turn exempts from
transfer duty property inherited by the surviving spouse in a religious marriage); Government Employees
Pension Law 1996, Proclamation 21 of 1996 (s 1:definition of ‘dependent’ and Schedule 1 item 1.19, definition
of ‘spouse’); Estate Duty Act 45 of 1955 (s 4(q) read with the definition of ‘spouse in s 1 exempts from estate
duty property accruing to the surviving spouse in a religious marriage); Child Care Act 74 of 1983, as amended
by the Child Care Amendment Act 96 of 1996 (s 1 (d) widens the definition of ‘marriage’ to include any
marriages concluded in accordance with a system of religious law)”

9

[18]

In 1996, the South African Law Reform Commission (‘the Law Reform

Commission’) recommended that a Project Committee, specifically tasked with investigating
the legal recognition of Muslim marriages and related matters and to draft legislation to
recognise and regulate Muslim marriages in accordance with the Constitution, be appointed.
The Project Committee published the first issue paper in May 2000 and circulated it for
public comment in July 2000. Between 2000 and 2002, a public process ensued involving
various bodies within the Muslim community. In January 2002, the Project Committee
issued Discussion Paper 101, including a draft Bill for the recognition of Muslim marriages.
A full report of the Law Reform Commission on Islamic Marriages and Related Matters was
handed to the then Minister of Justice in July 2003. In the period 2003 to 2004, various
responses to the Law Reform Commission’s report, including the draft Bill it had prepared,
were lodged for consideration by the Minister of Justice. In October 2004, the Project
Committee reconvened to discuss concerns expressed in a number of responses that had been
received. In March 2005, an amendment to the proposed draft Bill was submitted by the
Project Committee. According to the Minister of Justice, between 2008 and 2009 the Bill was
in the final stages of preparation for submission to Cabinet. However, due to the intensity of
objections, the constitutional issues raised and the sensitivities of some aspects of the Bill, the
Minister was of the view that the Bill should be published for public comment before it can
be finally considered by Cabinet.

[19]

In response to the undertaking to provide a progress report before Rogers J in the

Faro matter, 31 the Minister of Justice alleges that a decision was taken by Cabinet on 8
December 2010 that the Bill be published for public comment and on 21 January 2011, it was
published for public comment. According to the Minister, more than 13 742 comments
opposed to the Bill were received by way of short cellular phone comments. Approximately
7184 signed petitions were received expressing objections to the Bill and a further 77
substantive comments were received from individuals who objected to the promotion of the
Bill on various grounds. These objections are that the provisions of the Bill are in conflict

31

Faro v Bingham NO and Others [2013] ZAWCHC 159 (25 October 2013).
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with “Sharia law”, are “unIslamic”, and that several of the provisions are unconstitutional in
that they infringe on the religious freedom of Muslims and their right to equality.
[20]

Some Muslim organisations indicated that any legislative intervention in Muslim

personal law will lead to transmogrification of the Sharia. 32 They further pointed out that the
Bill’s attempts to strike a balance between the tenets of Sharia and ensuring that they
conform to the Constitution, have failed dismally as the Islamic law concepts of Talãq, 33
Faskh, 34’Iddah, 35 and Khula’, 36 which have been incorporated in the Bill, can only be
exercised by, or apply to, either a husband or a wife, and not both, and are therefore
discriminatory on the basis of gender.
[21]

Approximately 734 messages were received in support of the Bill. Support for the Bill

accordingly appears to be minimal compared to the voluminous objections to the Bill.
However, one of the bodies, the United Ulama of South Africa (UUCSA) assured that it
represented the majority of the Muslims in the country. These bodies assured that there are
more Muslims in the country that will support the Bill than those that will not. The Minister
of Justice however submits that it is difficult to gauge the level of support for the Bill by the
Muslim Community in light of the number of individual objections received, in contrast to
those in support thereof. The Mujlisul Ulama of South Africa vehemently denies that
UUCSA represents the majority of Muslims in South Africa and that the majority will
support the Bill, and it further asserts that UUCSA does not represent certain of the
32

Sharia is defined in the Oxford English Dictionary (Online 2018) as: “Islamic canonical law based on the
teachings of the Koran and the traditions of the Prophet (Hadith and Sunna), prescribing both religious and
secular duties and sometimes retributive penalties for lawbreaking. It has generally been supplemented by
legislation adapted to the conditions of the day, though the manner in which it should be applied in modern
states is a subject of dispute between Muslim traditionalists and reformists”.
33

Talãq has been described as “the dissolution of a Muslim marriage, immediately or at a later stage, by a
husband or his agent by using the word Talãq or a synonym or derivative thereof in any language” as suggested
by the Muslim Marriages Bill, gazetted for public comment under GN 37 of 2011, No. 33946 (‘Muslim
Marriages Bill’).
34

Faskh has been suggested to mean “a decree of dissolution of a marriage granted by a court, upon the
application of a husband or wife, on any ground or basis permitted by Islamic law including, in the case of a
wife, any one or more of the following grounds…” as per the Muslim Marriages Bill, which proceeds to lists
grounds such as disappearance, failure to maintain, imprisonment of a certain period, mental illness, and cruelty.
35

‘Iddah has been suggested to mean “the mandatory waiting period arising from the dissolution of the
marriage by Talãq, Faskh or death during which period the wife may not remarry: …” as per the Muslim
Marriages Bill.
36

Khula’ has been suggested to mean “the dissolution of the marriage bond at the instance of the wife, in terms
of an agreement for the transfer of property or other permissible consideration between the spouses according
to Islamic law” as per the Muslim Marriages Bill.
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organisations it claims to represent. The Minister of Justice submits that even if the
proponents for the Bill were larger in number than the opponents, the parliamentary process
for the enactment of the Bill is bound to be turbulent.
[22]

The Minister of Justice points to the complex theological and constitutional issues

raised by the Bill on Muslim marriages, with some holding strong views on the proposed
alignment of Islamic law with the secular laws of the country. The divisions could create
unnecessary tension which must be avoided at all costs. The Department of Justice has
therefore elected to adopt a cautious approach. Central to the debate is what the correct
interpretation of Muslim Private Law is and who has legitimacy and/or authority to render
that interpretation. Even those in support of the Bill such as the UUCSA, have intimated that
their members would insist on certain amendments in the Bill such as appointment of only
Muslim judges and assessors to preside over Muslim divorces or actions in which parties
thereto are Muslims. The opinions of certain scholars is that this jurisdictional precondition
must be viewed within the Qur’anic definition of “marriage” as an act of worship and as a
sacred covenant that must, of necessity, be solemnised or terminated by adherents of the
Muslim faith. The Minister of Justice accordingly, is of the view that forging ahead with the
promotion of the Bill, without more extensive public participation and consensus from the
Muslim community, will more than likely have the result that support from the Muslim
community would fall away.

[23]

Both the Ministers of Justice and of Home Affairs refer to the project of registering

Imams as marriage officers by the Department of Home Affairs. This they see as a form of
according ‘recognition’ to Muslim couples. The respective Ministers allege that there had
been successful consultation in regard to this project. During training the Imams are
encouraged to advise prospective couples to enter into antenuptial contracts in terms of their
religious tenets, which can be accommodated as long as the provisions of the contract comply
with the Constitution. Imams can still marry those that do not wish to enter into an
antenuptial contract. As a result four pro forma contracts have been developed by various
Muslim organisations. The Department of Home Affairs has however not been party to these
agreements. The two Departments, namely of Justice and of Home Affairs are of the view
that the antenuptial contracts could possibly form the basis for the division of property on
dissolution of marriage, either by divorce or death but they could ensure that Muslim tenets
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are taken into account, without giving preference to any particular Muslim school of
jurisprudence, which the Bill is alleged to do. The Departments are in agreement that the
Department of Home Affairs will continue to deal with the registration of marriages and the
Department of Justice will continue to be responsible for the dissolution by divorce and the
proprietary consequences (it is not explained how so).

[24]

The Minister of Justice submits that the two Departments are to take the process

forward by looking at the amendments to the existing legislative framework to give effect to
the above approach or even exploring the possibility of drafting an entirely new Bill which
regulates the registration of all religious marriages and the dissolution thereof. The
Departments believe that this approach should be more acceptable to the Muslim community.
[25]

Finally, the Ministers of Justice and of Home Affairs deny that their Departments

have been dilatory in giving effect to a process giving effect to the recognition of Muslim
marriages. They aver that the issue is complex and sensitive. They have been doing
everything in their power to give effect to rights of vulnerable Muslim women, they will
continue to collaborate with the Muslim community to ensure a solution is found that accords
with it and possibly other religious communities who are currently not recognised, who also
may have a right to have their marriages recognised by statute.
[26]

Now it appears that there are investigations by the Law Reform Commission that are

being undertaken with the view to developing a paper on one Marriage Act for all religions. It
also appears that there had been talks regarding formal recognition of Hindu marriages as
well.
Relief sought
[27]

Before us are three consolidated applications brought by the Women’s Legal Centre

Trust (‘WLC’), Tarryn Faro (‘Faro matter’) and Ruwayda Esau (‘Esau matter’). The primary
applicant is the WLC, which also represents Ms Faro.
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[28]

In August 2009, the WLC launched an application for direct access to the

Constitutional Court, seeking essentially the same relief as in this application. 37 In a
judgment penned by Cameron J, dismissing the application for direct access, the
Constitutional Court stated that “a multi-stage litigation process has the advantage of
isolating and clarifying issues as well as bringing to the fore the evidence that is most
pertinent to them. This is undeniably a case in which that process would be beneficial not
only to the litigants but also for the Court.” 38
[29]

The Court pointedly observed that “[t]he application elicited an intense response from

a wide range of organisations concerned with the position of women in the Muslim
community, the application of Islamic law and the interests of the Muslim community as a
whole. Five such organisations secured amicus status, while an application by a further
organisation to intervene was held in abeyance pending determination of the preliminary
issues. It is clear from these applications that not only the legal issues, but also the factual
issues, are much in dispute. They may require the resolution of conflicting expert and other
evidence. It is not appropriate for this Court to attempt that task as a court of first and final
instance.” 39
[30]

The Constitutional Court’s observations with regards to the intensity and complexity

of the issues raised in debate by various parties as well as the level of interest and
intervention by various bodies, ranging from women’s groups, government, constitutional
bodies, religious, legal and other important organisations within the Muslim community, are
equally applicable in the matters before this Court.
[31]

The Court emphasised that the dismissal of that application did not “reflect on the

substance of the claim that the President and Parliament are under a duty to enact the
legislation in question.” 40
[32]

This Court is now seized with determining the substance of that claim, amongst

others.
37

Women's Legal Centre Trust v President of the Republic of South Africa and Others 2009 (6) SA 94 (CC).

38

Ibid at para 28.

39

Ibid.

40

Ibid at para 31.
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[33]

The WLC prays for the following relief:
33.1.

Declaring that the President, in his capacity as the head of the national
executive, together with National Cabinet, and the National Assembly, have
failed to fulfil the obligation imposed on them by section 7(2) of the
Constitution to protect, promote and fulfil the rights in sections 9 (1), (2), (3)
and (5), 10, 15(1) and (3), 28(2), 31 and 34 of the Constitution, by preparing
and initiating, diligently and without delay as required by section 237 of the
Constitution, a Bill to provide for the recognition of Muslim marriages as
valid marriages for all purposes in South Africa and to regulate the
consequences of such recognition.

33.2.

Declaring that the Parliament of the Republic of South Africa and the
President, in his capacity as Head of State, have failed to fulfil the obligation
imposed on them by section 7(2) of the Constitution to protect, promote and
fulfil the rights in sections 9 (1), (2), (3) and (5), 10, 15(1) and (3), 28(2), 31
and 34 of the Constitution by enacting and bringing into operation, diligently
and without delay as required by section 237 of the Constitution, an Act of
Parliament providing for the recognition of Muslim marriages as valid
marriages for all purposes in South Africa and to regulate the consequences of
such recognition.

33.3.

Directing the President, together with the national Cabinet, and Parliament, to
fulfil those obligations within twelve months by preparing, initiating, enacting
and bringing into operation an Act of Parliament providing for the recognition
of Muslim marriages as valid marriages for all purposes in South Africa and
regulating the consequences of such recognition: Provided that if the relevant
legislation is referred to the Constitutional Court by the President in terms of
section 79(4)(b) of the Constitution or if the Act is referred to the
Constitutional Court by members of the National Assembly in terms of
section 80 of the Constitution, the period of twelve months shall be extended
by the period between such referral and the decision of the Constitutional
Court.

[34]

An order declaring that the State had breached its international obligations which was

also sought has since been abandoned.

15
[35]

In the alternative, the WLC seeks relief declaring the Marriage Act 25 of 1961 (‘the

Marriage Act), the Divorce Act 70 of 1979 (‘the Divorce Act’) and the Recognition of
Customary Marriages Act 120 of 1998 (‘the Recognition Act’), insofar as they fail to provide
for and regulate Muslim marriages as valid for all purposes in South Africa, to be inconsistent
with the relevant rights listed above.
[36]

Pending the promulgation of legislation, to remedy these inconsistencies, in the

interim, WLC seeks a reading-in to be done in the Recognition Act to provide for the
recognition and regulation of Muslim marriages.

[41]

Faro launched an application on 23 March 2013 incorporating Part A (review

application) and Part B (constitutional relief). Part A was an interim relief sought to preserve
the status quo pending the determination of the relief sought in Part B. In Part B, Faro seeks
an order declaring that marriages solemnised in accordance with Islamic Law are deemed to
be valid marriages in terms of the Marriages Act, alternatively that the common law
definition be extended to include Muslim marriages. This overlaps with the relief sought by
the WLC in the alternative.
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[42]

Where the two matters differ is that in the Faro application, Faro further seeks an

order declaring the failure by the Minister of Justice to implement policies and procedures,
which accord with the Promotion of Administrative Justice Act (PAJA), 41 to regulate
enquiries by the Master of the High Court (‘the Master’) into the validity of Muslim
marriages when persons purporting to be spouses seek to claim benefits in terms of the
Intestate Succession Act and Maintenance of Surviving Spouses Act, to be unconstitutional
and suspending this declaration for 18 months to allow the Minister time to put in place such
policies and procedures. This relief is opposed by the Master and the Minister for Justice.
[43]

The WLC argues that this relief follows from the fact that decisions by the Master

amount to administrative action and thus must comply with PAJA. A ‘spouse’, which term
includes parties to Muslim marriages as held in Daniels, 42 may be entitled to various benefits
under the Interstate Succession Act and the Maintenance of Surviving Spouses Act. The
Master has wide quasi-judicial powers under the Administration of Estates Act 66 of 1965
(‘Administration of Estates Act’) to determine factual disputes, including the determination
of beneficiaries. Such determinations must be made in a procedurally fair manner including
the giving of notice of, and reasons for, the proposed action and be afforded a fair opportunity
to make representations. In the absence of a procedure to enable the Master to hold enquiries
into disputes regarding the status of spouses in Muslim marriages, the Master is unable to
make such a determination in a procedurally fair manner. There is a duty on the State to put
into place regulatory measures to give effect to the various decisions of the Courts affording
recognition to the consequences of Muslim marriages. Moreover, there is a positive
obligation on the Minister of Justice as the political head of the department responsible for
the administration of estates, to establish the necessary policies and procedures for the
holding of enquiries by Masters to resolve disputes concerning the status of persons
purporting to be spouses in Muslim marriages.
[44]

Part A of the Faro application was determined by Rogers J in the Faro43 matter in

favour of the applicant. The facts of that case appear in the judgment, and need not be
repeated save to mention that Faro married the late Moosa Ely (‘Ely’) on 28 March 2008, in
accordance with Islamic tenets. Imam Saban, who officiated their marriage, was not a
41

Act 3 of 2000.

42

Daniels above n 21.

43

Faro above n 31.
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licensed marriage officer and accordingly, the union did not constitute a marriage in civil
terms. Following an argument with Faro, Ely who was ill at the time, sought and obtained a
Talãq certificate from Imam Saban. This was done without enquiring from Faro. That meant
in terms of Islamic law, that the marriage was dissolved. According to Faro, the Talãq was
revoked during the ’Iddah period with the resumption of sexual relations. On 8 April 2010,
without Faro’s knowledge, Ely’s adult daughter from an earlier marriage obtained a
certificate from the Muslim Judicial Council (‘MJC’) declaring that the marriage between
Faro and Ely had been annulled. Faro was appointed as executrix of the Ely’s deceased
estate. The dispute as to whether the marriage subsisted at the time of Ely’s death arose
between Ely’s daughter with others against Faro, resulting in affidavits and letters written to
the Master. According to Faro she was forced out of her family home where she lived with
Ely and forced to live in shelters. Her minor children were taken into care. Faro was
eventually removed as executrix by the Master. The Master dismissed Faro’s objections,
apparently relying on the MJC’s views that she was not the deceased’s wife.
[45]

Having considered expert evidence regarding the tenets of Islam, Rogers J set aside

the Master’s decision and declared that the marriage between Faro and Ely subsisted at the
date of the latter’s death, and that she be recognised as the ‘spouse’ for the purposes of
Intestate Succession Act and as a ‘survivor’ for the purposes of the Maintenance of Surviving
Spouses Act.
[46]

Part B, which is before this Court, was postponed by agreement between the parties

for approximately ten months on the basis undertaken by the Minister of Justice to file an
affidavit setting out the progress made in regard to the Bill, which was alleged to be in
process.

[47]

This application was borne out of an action in which a constitutional challenge was

brought in terms of a stated case. The Plaintiff (Esau) claims that the failure on the part of the
Cabinet and the Minister of Justice (Second and Third Defendants) to initiate and prepare
legislation providing for the recognition of Muslim marriages as valid marriages in South
Africa and regulating the consequences of such recognition, discriminates against Muslim
women married in terms of Muslim rites on the grounds of their gender and/or their religion
and is inconsistent with sections 9(3) and 7(2) of the Constitution. This is based primarily on
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an alleged breach of the right to equality on the grounds that Muslim women are unfairly
discriminated against.
[48]

Esau calls for a declaration that the aforementioned failure is inconsistent with the

Constitution and directing the Cabinet and the Minister of Justice to prepare and initiate the
required legislation within 18 months. Further, Esau prays for a declaration that a de facto
monogamous marriage concluded in terms of Muslim rites shall be regarded as valid for the
purposes of the Matrimonial Property Act 88 of 1984 (‘Matrimonial Property Act’), the
Divorce Act and the common law duty of support upon divorce.
[49]

This relief is opposed by Mr Esau (the first defendant), the Cabinet and the Minister

of Justice.

[50]

Most of the argument in respect of the applicants’ cases overlaps. The judgment

mainly draws from the WLC’s submissions, as the main applicant and will highlight any
differences in focus between the various applicants or amici in support of the WLC’s claim,
to the extent necessary, particularly on the appropriate remedy.
[51]

The applicants submit that despite judicial intervention and piecemeal litigation the

law still bears the dent of historical discrimination. Intervention by the courts has, in their
view, been confined to the facts and consequences that were called to be addressed in
particular cases. Piecemeal litigation is undesirable both from the point of view of the
individuals affected, many of whom have no resources or capacity to litigate, as well as the
administration of justice.
[52]

WLC alleges that it brings this application in the interest of a class of persons: women

who visit their offices often in large numbers asking for legal representation in cases where
their marriages have been dissolved by death or divorce. It also brings this application in the
public interest in terms of section 38 of the Constitution. At the heart of the application by the
WLC is the account of the hardships faced by women in Muslim marriages.

[53]

The WLC’s argument proceeds from the premise that section 7(2) provides that “[t]he

state must respect, protect, promote and fulfil the rights in the Bill of Rights.” The “State” is
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not defined in the Constitution but was held by the Constitutional Court to include “all those
actors who derive their authority from the Constitution, including Parliament, government at
national, provincial and local levels, state institutions supporting constitutional democracy
created by Chapter 9 of the Constitution, ‘state departments and administrations’ as well as
bodies created by statute.” 44
[54]

Coupled with section 7(2) is section 8(1) which provides that the Bill of Rights “binds

the legislature, the executive, the judiciary and all organs of state.” The Constitutional Court
has held that this provision in certain circumstances imposes a positive obligation on the State
“to provide appropriate protection to everyone through laws and structures designed to
afford such protection.” 45 In addition, implicit in section 7(2) is that any steps taken to fulfil
this duty must be reasonable and effective. 46

44

Women's Legal Centre Trust above n 37 at para 19.

45

Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies Intervening)
2001 (4) SA 938 (CC) at para 44 wherein the Court was examining section 7(1) of the Interim Constitution and
section 8(1) of the Constitution and held as follows:

“Under both the IC and the Constitution, the Bill of Rights entrenches the rights to life, human dignity and
freedom and security of the person. The Bill of Rights binds the State and all of its organs. Section 7(1) of the IC
provided:
'This chapter shall bind all legislative and executive organs of State at all levels of government.'
Section 8(1) of the Constitution provides:
'The Bill of Rights applies to all law, and binds the Legislature, the Executive, the Judiciary and all
organs of State.'
It follows that there is a duty imposed on the State and all of its organs not to perform any act that infringes
these rights. In some circumstances there would also be a positive component which obliges the State and its
organs to provide appropriate protection to everyone through laws and structures designed to afford such
protection.”
46

See Glenister v President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) at 189.
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Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC)
(“Grootboom”) at para 78.
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See section 26 of the Marriage Act.
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See Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC) at para 26.
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36

[117] Perhaps the most convenient place from where to start is to understand the rights
underpinning the applicants’ claim and whether there is any violation of those rights, and
thereafter what obligations are imposed on the State by the Constitution, if any, as regards the
fulfilment, protection and promotion of those rights.

[118] The right to equality underlies the applicants’ case as the right that continues to be
violated. This right has been found to be one which “permeates and defines the very ethos
upon which the Constitution is premised.” 86 The Constitutional Court in Van Heerden 87
emphasized the need for courts–
“to scrutinise in each equality claim the situation of the complainants in society;
their history and vulnerability; the history, nature, and purpose of discriminatory
practise and whether it ameliorates or adds to group disadvantages in real life
context, in order to determine its fairness or otherwise in the light of the values of our
Constitution. In the assessment of fairness or otherwise a flexible but ‘situation
sensitive’ approach is indispensable because of shifting patterns of hurtful
discrimination and stereotypical response in our evolving society.”

[119] Since the dawn of our constitutional democracy our jurisprudence is laden with
decisions underlying deep patterns of disadvantages suffered by women, particularly black
women, which call for eradication; these need not be repeated. Women continue to occupy a
vulnerable position in our society in relation to family structures. 88
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Fraser above n 17 at para 20.
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Above n 85 at para 27.
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See Bhe above n 65 at para 91; Daniels above n 21 at para 22; and Volks above n 66 at 225.
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[123] The debate should not be located on whether there is differential treatment between
Muslim women and women of other religions because this analysis may lead to a skewed
conclusion that if it is found that women in other religions are in the same boat as women in
Muslim marriages owing to the fact that no religious marriages are recognised per se, no
discrimination has been established and hence no violation of rights. That view may be
parochial as it may lose the historical context of systemic violation of the rights of Muslim
women. It can also not be suggested that just because no recognition is afforded to marriages
concluded in terms of religion per se as contemplated in section 15(3), Muslim marriages are
not entitled to protection. The better approach is that which was adopted by Nkabinde J in
Hassam when she said: 90
“The marriage between the applicant and the deceased, being polygynous, does not
enjoy the status of a marriage under the Marriage Act. The Act differentiates between
widows married in terms of the Marriage Act and those married in terms of Muslim
rites; between widows in monogamous Muslim marriages and those in polygynous
Muslim marriages; and between widows in polygynous customary marriages and
those in polygynous Muslim marriages. The Act works to the detriment of Muslim
women and not Muslim men.”

89

1998 (1) SA 300 (CC) at para 54.

90

Above n 26 at para 31.
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[124] In this connection the WLC is correct and the Court has identified it to be appropriate
to compare women in Muslim marriages with those in civil and customary marriages and as
well as to compare Muslim women and Muslim men. Whilst marriage itself is not asserted as
a right constitutionally, it has been given “a seal of constitutional significance” by the
Constitutional Court. 91
[125] Having found that there was differentiation as outlined above, the Court in Hassam
enquired whether that amounted to discrimination on any of the listed ground and the answer
was yes. It considered the jurisprudence of that Court which obliged the Court to analyse the
nature of the discrimination contextually. It took into account that “in the past, Muslim
marriages, whether polygynous or not, were deprived of legal recognition for reasons which
do not withstand constitutional scrutiny today.” 92 These caused Muslim widows significant
and material disadvantage of the sort the equality provision seeks to avoid. The denial of
benefits also affected Muslim women, particularly in polygynous marriages, “(because
Muslim personal law does not permit women to have more than one husband), the
discrimination also has a gendered aspect.” 93
[126] The Court therefore found that “grounds of discrimination can thus be understood to
be overlapping on the grounds of, religion, in the sense that the particular religion concerned
was in the past not one deemed to be worthy of respect; marital status, because polygynous
Muslim marriages are not afforded the protection other marriages receive; and gender, in
the sense that it is only the wives in polygynous Muslim marriage that are affected by the
Act’s exclusion.” 94
[127] The Court hastened to emphasise that its conclusion did not mean that “the rules of
Muslim personal law, if enacted into law in terms of section 15(3) of the Constitution, would
necessarily constitute discrimination on the grounds of religion, for the Constitution itself
accepts diversity and recognises that to foster diversity, express provisions for difference may
at times be necessary. Nor does this conclusion foreshadow any answer on the question as to
whether polygynous marriages are themselves consistent with the Constitution. Whatever the
answer to that question may be, one we leave strictly open now, it could not result in refusing
91

DE v RH above n 58 at para 39.
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Hassam above n 26 at para 33.
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Ibid at para 34.
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Ibid.
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appropriate protection to those women who are parties to such marriages. Such a result
would be to lose sight of a key message of our Constitution: each person is of equal worth
and must be treated accordingly.” 95
[128] The reasoning in Hassam is still applicable in South Africa today. Whilst the
disadvantageous position of Muslim women, particularly those in monogamous marriages,
has been ameliorated in many respects, there is still a gap with regards to non-recognition that
affects women, not only in polygynous marriages.
[129]

The defence that Muslim women can choose to register their marriages in terms of

the Marriage Act has been found not to be an adequate answer in many judgments, including
Daniels. 96 Furthermore, spouses in existing or prospective polygynous Muslim marriages are
excluded from entering into civil marriages and are denied the legal benefits and protection
attached to these marriages.
[130]

The choice argument may also ignore disparities in bargaining power between men

and women in marriages. In Volks N.O., 97 Sachs J (albeit in a minority judgment), held that
“while it is necessary to emphasise the importance of people taking responsibility for their
lives, and to acknowledge the extraordinary self-reliance shown by many women in the face
of extreme hardship, the law cannot ignore the fact that lack of resources has left many
women with harsh options only.”
[131] It cannot entirely be concluded that in all respects the majority of women in Muslim
marriages have freely chosen to avoid protections offered in civil marriages. Before the
Imam Project came about, there were few Imams who were registered as marriage officers.
Also, some women may not be aware that their marriages do not carry any legal protection,
and even those who do realise the need for a civil marriage may lack the bargain of power to
convince their husbands to register civilly.
[132] Furthermore, choice cannot have a bearing on the question of breach. The existence
of a choice has not prevented the Constitutional Court in finding that the State had acted

95

Ibid at para 35.
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Above n 21 at paras 25 and 107.
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Above n 66 at para 225.
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unconstitutionally in various statutes excluding spouses in Muslim marriages despite the
choice they had to register. 98
[133] In addition to that, the fact that a woman elected a Muslim marriage has no bearing on
whether she will experience social economic disadvantage. Breaches of constitutional rights
may arise despite these choices. In Van der Merwe v Road Accident Fund (Women’s Legal
Centre as Amicus Curiae), 99 the Constitutional Court held the following:
“This line of reasoning falters on two grounds. First, the constitutional validity or
otherwise of legislation does not derive from the personal choice, preference,
subjective consideration or other conduct of the person affected by the law. The
objective validity of a law stems from the Constitution itself, which in section 2,
proclaims that the Constitution is the supreme law and that law inconsistent with it is
invalid. Several other provisions of the Constitution buttress this foundational
injunction in a democratic constitutional state. A few should suffice. Section 8(1)
affirms that the Bill of Rights applies to all law and binds all organs of state
including the judiciary. Section 39(2) obliges courts to interpret legislation in a
manner that promotes the spirit, purport and objects of the Bill of Rights. And
importantly, section 172(1) makes plain that when deciding a constitutional matter
within its power, a court must declare that any law that is inconsistent with the
Constitution is invalid to the extent of its inconsistency. Thus the constitutional
obligation of a competent court to test the objective consistency or otherwise of a law
against the Constitution does not depend on and cannot be frustrated by the conduct
of litigants or holders of the rights in issue. Consequently, the submission that a
waiver would, in the context of this case, confer validity to a law that otherwise lacks
a legitimate purpose, has no merit.”

[134] Equally, in the present circumstances, the assessment of the constitutional obligation
cannot be negated by the women’s choice not to register their marriages. The applicants have,
therefore, been able to show discrimination.
[135] Because the discrimination is on the listed ground, it is presumed to be unfair in terms
of section 9(5). The State respondents have not sought to suggest that any legitimate
governmental purpose is served by this unfair discrimination. It is doubtful that they can.
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Dignity
[136] Lack of recognition of Muslim marriages has been held to infringe upon the dignity of
a Muslim woman, the most recent decision being Moosa N.O. 100 The Constitutional Court
there, dealing with an applicant’s right to be treated as a “surviving spouse” for the purpose
of the Wills Act, found that the—
“concomitant denial of her right to inherit from her deceased husband’s will,
strikes at the very heart of her marriage of fifty years, her position in her
family and her standing in her community. It tells her that her marriage was,
and is, not worthy of legal protection. Its effect is to stigmatise her marriage,
diminish her self-worth and increase her feeling of vulnerability as a Muslim
woman. Furthermore, as the WLC correctly submitted, this vulnerability is
compounded because there is currently no legislation that recognises Muslim
marriages or regulates their consequences. In short, the non-recognition of
the third applicant’s right to be treated as a ‘surviving spouse’ infringes her
right to dignity in a most fundamental way, and is a further ground for
declaring section 2C(1) constitutionally invalid.” 101

[137] Whilst there has been intervention through a number of judgments, vulnerability of
women in Muslim marriages on dissolution of their marriage is still an area where very
limited, if any, legal protection is afforded. The facts in the Faro case demonstrate this
vulnerability quite powerfully. A husband has the power to obtain unilateral divorce through
the Talãq. The result is that a woman in that situation has no adequate safeguards to obtain
relief consequent to a divorce in a court, including division of marital property; she relies on
religious bodies to grant orders which are not legally enforceable.
[138] Guardianship, maintenance, custody of, and access to children after divorce are
important aspects. The argument regarding remedies available in civil and customary
marriages, including benefits that come with Mediation in Certain Divorce Matters Act 24 of
1987 and the “automatic” oversight role of the Court in this regard is compelling. These
100
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remedies are important enough to have been afforded to civil and customary marriages.
Whilst there is regulation in some instances, it seems to be inadequate. Muslim women are
not able to access the system for purposes of dissolving their marriages and regulating
consequences thereof. The WLC alleges that it is regularly approached by women who
experience hardships and are left with no remedies. Vulnerabilities still exist, despite the
protections that have been availed by the courts by extending consequences of different
statutes to spouses in Muslim marriages.
[139] Pegged with the section 34 rights is section 28(2) which states that the child’s best
interests are of paramount importance in every matter concerning a child. Children in Muslim
marriages are therefore not provided with adequate protection as those in civil and customary
marriages enjoy, upon dissolution of the marriage of their parents by way of divorce. In terms
of section 6 of the Divorce Act, a decree of divorce shall not be granted until the court is
satisfied as to the welfare of the minor or dependent children and it may call for an
investigation to be undertaken and for any relevant person to appear before it.
[140] This all serves to indicate that there has been, and is, an ongoing infringement of the
section 34 rights of persons in Muslim marriages, as well as the children thereof whose rights
are stated in section 28 of the Constitution, to have any dispute that can be resolved by the
application of law decided in a fair public hearing.
Has the State failed to fulfil its obligations?
[141] The State respondents submit that by the enactment of marriage legislation, PEPUDA,
the Children’s Act and other legislation, the State has given effect to its section 7(2)
obligations. However, the various pieces of legislation were not designed to address the
discrimination against Muslim women and children. If that were the case, there would not
have been a need for courts to intervene over a period of time. The principle of subsidiarity as
regards PEPUDA, being the available subsidiary legislation, does not apply either. Whilst
PEPUDA is legislation enacted to prevent or prohibit unfair discrimination, it does not deal
with other rights that the applicants rely on coupled with the section 7(2) obligations read
with section 237 upon which their case is founded. Subsidiarity does not apply when the
enabling legislation, in this case PEPUDA, does not adequately cover the constitutional rights
in need of protection.
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[142] Whilst the courts have helped to remediate the situation through piecemeal litigation,
there remains a gap, namely divorces. It is correct that nothing prevents a Muslim woman
from approaching courts for a remedy; some relief may not be competent for the courts to
grant without an empowering basis to do so.

[144] According to the applicants, given the problems highlighted by different courts in
various judgments over a period of time, the reasons for those decisions and the complexities
of Islamic law, cultural and religious practices, the most reasonable and effective way of
ensuring the obligations that the State has are fulfilled is to grant relief that would ensure that
Muslim marriages are recognised for all purposes.

[145] According to the applicants, the obligation for the State to recognise Muslim
marriages and their consequences flows directly from the Bill of Rights. In this regard, they
rely on section 7(2) of the Constitution which provides that “the state must respect, protect,
promote and fulfil the rights in the Bill of Rights” and section 237 which requires all
constitutional obligations to be performed diligently and without delay.
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Glenister above n 46 at para 200.
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“[t]he state is obliged by the terms of s 7 of the 1996 Constitution not only to respect
but also to ‘protect, promote and fulfill the rights in the Bill of Rights’ and s 2
demands that the obligations imposed by the Constitution must be fulfilled. As pointed
out in Carmichele, our Constitution points in the opposite direction to the due
process clause of the United States Constitution, which was held … not to impose
affirmative duties upon the state. While private citizens might be entitled to remain
passive when the constitutional rights of other citizens are under threat, and while
there might be no similar constitutional imperatives in other jurisdictions, in this
country the state has a positive constitutional duty to act in the protection of the
rights in the Bill of Rights.”

“The Constitution leaves the choice of the means to the state. How this obligation is
fulfilled and the rate at which it must be fulfilled must necessarily depend upon the
nature of the right involved, the availability of government resources and whether
there are other provisions of the Constitution that spell out how the right in question
must be protected or given effect. Thus, in relation to social and economic rights, in
particular those in sections 26 and 27, the obligation of the state is to ‘take
reasonable legislative and other measures, within its available resources, to achieve
the progressive realisation of these rights’.” 105
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[153] The applicants argue that it is permissible and preferable to decide this case based on
the State’s breach of its positive duties rather than the frontal challenge to the various
marriage statutes. This approach is supported by the Gender Commission, the Human Rights
Commission (with certain additional orders) and various amici.
[154] The Gender Commission takes this point further by submitting that the lack of
protection for women in Muslim marriages cannot be traced to a particular statute. It stems
from a historical pattern of unfair discrimination against the Muslim community which
resulted in their interests being ignored by the law.
[155] Furthermore, any attack on the under-inclusiveness of the existing law would need to
encompass a host of provisions across a range of laws and such a task would distract from the
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primary constitutional breach, which is the State’s failure to take reasonable and effective
steps to protect Muslim women in law. The undesirability of piecemeal relief was highlighted
in a number of judgments including, Bhe and Others v Khayelitsha Magistrate and Others,
where the Court held “[t]he problem with development by the courts on a case by case basis
is that changes will be very slow; uncertainties regarding the real rules of customary law will
be prolonged and there may well be different solutions to similar problems”. 107
[156] The applicants contend that there has been inaction by the State respondents which
has resulted in ongoing violations. This can never be reasonable if one has regard to the
delays.

“(1)

The negotiating and signing of all international agreements is the
responsibility of the national executive.

(2)

An international agreement binds the Republic only after it has been
approved by resolution in both the National Assembly and the National
Council of Provinces, unless it is an agreement referred to in subsection (3).
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Above n 66 at para 112. See also Fourie above n 7 at para 16; J and Another v Director General, Home
Affairs and Others 2003 (5) SA 621 (CC); and Wagener v Pharmacare Ltd; Cuttings v Pharmacare Ltd
2003 (4) SA 285 (SCA) at paras 26-37 where the Court discussed the difficulties of imposing strict liability
for defective consumer products through courts, rather than through legislation.
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Section 39(1) of the Constitution.
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(3)

An international agreement of a technical, administrative or executive
nature, or an agreement which does not require either ratification or
accession, entered into by the national executive, binds the Republic without
approval by the National Assembly and the National Council of Provinces,
but must be tabled in the Assembly and the Council within a reasonable time.

(4)

Any international agreement becomes law in the Republic when it is enacted
into law by national legislation; but a self-executing provision of an
agreement that has been approved by Parliament is law in the Republic
unless it is inconsistent with the Constitution or an Act of Parliament.

(5)

The Republic is bound by international agreements which were binding on
the Republic when this Constitution took effect.”

“When interpreting any legislation, every court must prefer any reasonable
interpretation of the legislation that is consistent with international law over any
alternative interpretation that is inconsistent with international law.”

“The Constitution provides that: (a) customary international law is part of our
domestic law insofar as it is not inconsistent with the Constitution or an Act of
Parliament; (b) international treaty law only becomes law in the Republic once
enacted into domestic legislation; and (c) national legislation should, in turn, be
interpreted in the light of international law that has not been domesticated into
South African law by national legislation but that is nonetheless binding upon it.”
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“An international agreement that has been ratified by resolution of Parliament is
binding on South Africa on the international plane.

And failure to observe the

provisions of this agreement may result in South Africa incurring responsibility
towards other signatory states. An international agreement that has been ratified by
Parliament under section 231(2), however, does not become part of our law until and
unless it is incorporated into our law by national legislation. An international
agreement that has not been incorporated in our law cannot be a source of rights and
obligations.”

“It is possible to determine the content of the obligation s 7(2) imposes on the State
without taking international law into account. But s 39(1)(b) makes it constitutionally
obligatory that we should. This is not to use the interpretive injunction of that
provision, as the main judgment suggests, to manufacture or create constitutional
obligations. It is to respect the careful way in which the Constitution itself creates
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Ibid at para 189.
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concordance and unity between the Republic's external obligations under international
law, and their domestic legal impact.” 112

(a)

The same right to enter into marriage;
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Ibid at para 201.
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Ibid at para 195.
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CEDAW was ratified on 15 December 1995; ICCPR was ratified on 10 December 1998, Women Protocol
was ratified on 17 December 2004 and the SADC Protocol was ratified on 29 October 2012.
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(b)

The same right freely to choose a spouse and to enter into marriage only with
their free and full consent;

(c)

The same rights and responsibilities during marriage and at its dissolution;

(d)

The same rights and responsibilities as parents, irrespective of their marital
status, in matters relating to their children; in all cases the interests of the
children shall be paramount;

(e)

The same rights to decide freely and responsibly on the number and spacing
of their children and to have access to the information, education and means
to enable them to exercise these rights;

(f)

The same rights and responsibilities with regard to guardianship, wardship,
trusteeship and adoption of children, or similar institutions where these
concepts exist in national legislation; in all cases the interests of the children
shall be paramount;

(g)

The same personal rights as husband and wife, including the right to choose
a family name, a profession and an occupation;

(h)

The same rights for both spouses in respect of the ownership, acquisition,
management, administration, enjoyment and disposition of property, whether
free of charge or for a valuable consideration.” 115

“State Parties to the present Covenant shall take appropriate steps to ensure equality
of rights and responsibilities of spouses as to marriage and its dissolution. In the case
of dissolution, provision shall be made for the necessary protection of children.” 116

“States Parties shall ensure that women and men enjoy equal rights and are regarded
as equal partners in marriage. They shall enact appropriate national legislative
measures to guarantee that:
(a) no marriage shall take place without the free and full consent of both parties;
(b) the minimum age of marriage for women shall be 18 years;
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See also CEDAW’s General Recommendation 21, (1994) remarks follows in respect of Article 16(1)(c) at
paras 17-8; General Recommendations 29, (30 October 2013) at para 15; and General Recommendation 33, (23
July 2015) at paras 45-6.
116
See also General Comment 19, (27 July 1990) adopted by the UN Human Rights Committee, at para 9.
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(c) monogamy is encouraged as the preferred form of marriage and that the rights of
women in marriage and family, including in polygamous marital relationships
are promoted and protected;
(d) every marriage shall be recorded in writing and registered in accordance with
national laws, in order to be legally recognised;
(e) the husband and wife shall, by mutual agreement, choose their matrimonial
regime and place of residence;
(f) a married woman shall have the right to retain her maiden name, to use it as she
pleases, jointly or separately with her husband's surname;
(g) a woman shall have the right to retain her nationality or to acquire the
nationality of her husband;
(h) a woman and a man shall have equal rights, with respect to the nationality of
their children except where this is contrary to a provision in national legislation
or is contrary to national security interests;
(i) a woman and a man shall jointly contribute to safeguarding the interests of the
family, protecting and educating their children;
(j) during her marriage, a woman shall have the right to acquire her own property
and to administer and manage it freely.”

“States Parties shall enact appropriate legislation to ensure that women and men
enjoy the same rights in case of separation, divorce or annulment of marriage. In this
regard, they shall ensure that:
(a) separation, divorce or annulment of a marriage shall be effected by judicial
order;
(b) women and men shall have the same rights to seek separation, divorce or
annulment of a marriage;
(c) in case of separation, divorce or annulment of marriage, women and men shall
have reciprocal rights and responsibilities towards their children. In any case,
the interests of the children shall be given paramount importance;
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Recorded upon ratification on 17 December 2004. This was done to protect women in customary marriages
of which many are not registered.
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(d) in case of separation, divorce or annulment of marriage, women and men shall
have the right to an equitable sharing of the joint property deriving from the
marriage.”

“Women and men are equal before the law and shall have the right to equal
protection and benefit of the law. States Parties shall take all appropriate measures
to ensure:
(a) effective access by women to judicial and legal services, including legal aid;”

“1.

State Parties shall enact and adopt appropriate legislative, administrative

and other measures to ensure that women and men enjoy equal rights in marriage
and are regarded as equal partners in marriage.

2.

Legislation on marriage shall ensure that:

(a)

no person under the age of 18 shall marry unless otherwise specified by law
which takes into account the best interests and welfare of the child;

(b)

every marriage takes place with the free and full consent of both parties;

(c)

every marriage, including civil, religious, traditional or customary, is
registered in accordance with national laws; and

(d)

during the subsistence of their marriage the parties shall have reciprocal
rights and duties towards their children with the best interests of the children
always being paramount.

3.

States Parties shall enact and adopt appropriate legislative and other

measures to ensure that where spouses separate, divorce or have their marriage
annulled:
(a)

they shall have reciprocal rights and duties towards their children with the
best interest of the children always being paramount; and

(b)

they shall, subject to the choice of any marriage regime or marriage
contract, have equitable share of property acquired during their
relationship.”
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Glenister above n 46 at para 195.
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Singh v Minister of Justice and Constitutional Development and Others 2013 (3) SA 66 (EqC).
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“Analogous to the reasoning in Glenister, based on partial reliance on the SADC
Protocol on Corruption which flows from the Treaty, South Africa's obligation to
develop the common law as a measure necessary to execute the Tribunal's decision—
‘is a duty this country itself undertook when it acceded to these
international agreements. And it is an obligation that became
binding on the Republic, in the international sphere, when the
National Assembly and the NCOP by resolution adopted them.’” 124

“In view of all of the above I accept that s 32(1), read with s 19 of the Constitution,
and also ss 7(2) and 1(d) thereof, requires disclosure of information on political
parties' private funding for the exercise and protection of the right to vote.” 126

123

Ibid at 66.

124

Ibid at para 67.

125

My Vote Counts NPC v President of the Republic of South Africa and Others 2017 (6) SA 501 (WCC).

126

Ibid at para 42. (Own emphasis)
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56

“That the Republic is bound under international law to create an anti-corruption unit
with appropriate independence is of the foremost interpretive significance in
determining whether the State has fulfilled its duty to respect, protect, promote and
fulfil the rights in the Bill of Rights, as s 7(2) requires. Section 7(2) implicitly
demands that the steps the State takes must be reasonable. To create an anticorruption unit that is not adequately independent would not constitute a reasonable
step. In reaching this conclusion, the fact that s 231(2) provides that an international
agreement that Parliament ratifies 'binds the Republic' is of prime significance. It
makes it unreasonable for the State, in fulfilling its obligations under s 7(2), to create
an anti-corruption entity that lacks sufficient independence.” 127

127

Glenister above n 46 at para 194.
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“I am acutely alive to the scorn and palpable injustice the Muslim community has had to
endure in the past on account of the legal non-recognition of marriages celebrated in
accordance with Islamic law. The tenets of our Constitution promises religious voluntarism,
diversity and independence within the context of the supremacy of the Constitution. The
legislature has still not redressed, as foreshadowed by the Constitution, issues of inequality in
relation to Islamic marriages and succession. The report of the Commission suggests that
there is considerable divergence of views on the envisaged legislation within the Muslim
community. A matter so complex and replete with contending policy, personal law and
pluralistic considerations is better suited for legislative rather than judicial intervention.
Thus, in my view, a precise and tailored ‘reading-in’ remedy, pending appropriate and
timeous legislative intervention, is more appropriate than a re-interpretation of the
challenged statutes.” 130
128

Masiya v Director of Public Prosecution, Pretoria and Another (Centre for Applied Legal Studies and
Another, Amici Curiae) 2007 (5) SA 30 (CC) at para 31.
129

Amod above n 18 at para 26.

130

Daniels above n 21 at para 108. (Footnote omitted, own emphasis).
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“Given the historical context in which the interim Constitution was adopted and the
extensive violation of fundamental rights which had preceded it, I have no doubt that
this Court has a particular duty to ensure that, within the bounds of the Constitution,
effective relief be granted for the infringement of any of the rights entrenched in it. In
our context an appropriate remedy must mean an effective remedy, for without
effective remedies for breach, the values underlying and the rights entrenched in the
Constitution cannot properly be upheld or enhanced. Particularly in a country where
so few have the means to enforce their rights through the courts, it is essential that on
those occasions when the legal process does establish that an infringement of an
entrenched right has occurred, it be effectively vindicated. The courts have a
particular responsibility in this regard and are obliged to ‘forge new tools’ and shape
innovative remedies, if needs be, to achieve this goal.”
131

Moosa N.O. above n 29 at para 16. See also Faro above n 31 at para 44.

132

1997 (3) SA 786 (CC) at para 69.
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“When deciding a constitutional matter within its power, a court(a)

must declare that any law or conduct that is inconsistent with the
Constitution is invalid to the extent of its inconsistency; and

(b)

may make any order that is just and equitable, including(i)

an order limiting the retrospective effect of the declaration of
invalidity; and

(ii)

an order suspending the declaration of invalidity for any period and on
any conditions, to allow the competent authority to correct the defect.”
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Investment Holdings (Pty) Ltd v Chief Executive Officer, South African Social Security Agency and Others 2014
(4) SA 179 (CC) at para 42.
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Minister of Health and Others v Treatment Action Campaign and Others (No. 2) 2002 (5) SA 721 (CC) at
para 121.
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AllPay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South
African Social Security Agency and Others (No 2) 2014 (4) SA 179 (CC) at para 71.
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Black Sash Trust v Minister of Social Development and Others (Freedom Under law NPC Intervening) 2017
(3) SA 335 (CC).
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National Coalition above n 133 at paras 74-5.
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2015 (4) SA 491 (CC) at paras 71-2.
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142

Section 7(3) of the Recognition Act,

144

Gumede v President of the Republic of South Africa and Others 2009 (3) SA 152 (CC).

146

Ibid at para 71.7.
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65

66

“A court granting a decree of divorce in respect of a marriage out of community of
property(a) entered into before the commencement of the Matrimonial Property Act,
1984, in terms of an antenuptial contract by which community of property,
community of profit and loss and accrual sharing in any form are excluded;
or
(b) entered into before the commencement of the Marriage and Matrimonial
Property Law Amendment Act, 1988, in terms of section 22 (6) of the Black
Administration Act, 1927 (Act 38 of 1927), as it existed immediately prior to
its repeal by the said Marriage and Matrimonial Property Law Amendment
Act, 1988,
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may, subject to the provisions of subsections (4), (5) and (6), on application by one of
the parties to that marriage, in the absence of any agreement between them regarding
the division of their assets, order that such assets, or such part of the assets, of the
other party as the court may deem just be transferred to the first-mentioned party.”

“…it is a well-known fact that our common law provides for marriages in community
of property as the norm while the English system does not. The result is that, unlike in
England, a marriage can in our law be concluded out of community of property only
if the parties consciously elect to do so in terms of an antenuptial agreement executed
before a notary public. Of course we know that these contracts often led to great
inequity and unfairness, particularly towards wives who performed their traditional
role. This, after all, was the raison d'être for the enactment of s 7(3). Nevertheless, its
formulation reflects a deliberate choice on the part of the Legislature to limit the
courts' discretion in interfering with the contractual election - good or bad - made by
the parties when they entered into their marriage. For instance, the section applies
only to marriages that were entered into prior to the commencement of the
Matrimonial Property Act 88 of 1984 on the basis of an antenuptial contract. With
regard to marriages entered into subsequently, in terms of an antenuptial contract,
the section finds no application at all. (They are governed by ch 1 of the Matrimonial
Property Act 88 of 1984.) Women whose marriages were entered into later and with
the exclusion of the accrual system may therefore be in the same disadvantaged
position as before. Some suggest that the Legislature was too conservative and the
reasons for its choice difficult to understand (see eg June Sinclair An Introduction to
the Matrimonial Property Act 1984 at 49 - 52). One can sympathise with these views.
The fact remains, however, that the Courts cannot go further than the Legislature
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Bezuidenhout v Bezuidenhout 2005 (2) SA 187 (SCA) at para 21.
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allows them to go and that the Legislature does not allow them to treat all marriages
upon divorce as if they were in community of property and without an antenuptial
contract.”

148

Fourie above n 7 at para 154. (Own emphasis)
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See Head of Department: Mpumalanga Department of Education and Another v Hoërskool Ermelo and
Another 2010 (2) 415 (CC) at para 97.
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152

Faro above n 31 at para 40.
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[240]

As regards the Esau action, costs should be paid by the second and third defendants,

and such should include costs of two counsel. The suggestion by Esau’s counsel that the first
defendant’s costs (Mr Esau’s) should also be borne by the State cannot hold. The first
defendant is not making common cause with the plaintiff nor abides by the decision of the
Court, he opposes the relief vehemently. He wishes for the status quo to remain. In any event,
he has not asked for costs. Esau’s (plaintiff’s) counsel took it upon himself to do so.
153

2016 (5) SA 240 (GJ).
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“in that case this court was called upon to decide whether to confirm an order of the
High Court that had declared invalid a proclamation by the President to bring into
force an Act of Parliament. The Act concerned had provided that it would come into
operation on a date to be determined by the President. The national legislation
concerned required the President to take the positive step of issuing a proclamation.
Clearly, only the President could exercise the power specially conferred on him by
legislation. In other words, the President did not exercise executive authority together
with other members of the Cabinet. It is that conduct which the court considered to be
susceptible to confirmation. It must be said that whilst Pharmaceutical
Manufacturers considered the conduct of the President to be a proper subject for
confirmation in that case, it does not furnish the answer to the crisp question of which
conduct of the President, if any, is not susceptible to confirmation under s
172(2)(a).” 156

154

Pharmaceutical Manufacturers Association of SA: In re Ex parte President of the RSA 2000 (2) SA 674 (CC)
at para 56.
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Von Abo v President of the Republic of South Africa 2009 (5) SA 345 (CC).
156
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“to categorise all national executive functions at Cabinet level as 'conduct of the
President' for the purposes of ss 167(5) and 172(2)(a), by mere virtue of the fact that
the President is head of the national executive, is to misconstrue the true nature of the
national executive function envisaged by Ch 5 of the Constitution. It may well be that
the President has some residual authority as head of the national executive, but the
primary responsibility lies with the government, and with the Ministers to whom a
specific task has been assigned in accordance with ss 91 and 92 of the
Constitution.” 157

157

Ibid at para 41.
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159
President of the Republic of South Africa and Others v South African Rugby Football Union and Others 1999
(2) SA 14 (CC) (1999 (2) BCLR 175) in para 28.
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[249] It is worth reminding the relevant branches of the State of the constitutional sanction
to perform all their constitutional obligations diligently and without delay as required by
section 237 of the Constitution. The issue of recognition and regulation of Muslim marriages
has been outstanding for many years. It is accepted that the issues are of a complex and
controversial nature. That, however, does not diminish the obligation imposed on the State by
section 7(2) of the Constitution to, inter alia, fulfil the rights in Chapter 2 of the Constitution.
Courts are required “to ensure that this injunction is followed. An order issued to achieve this
purpose therefore cannot be described as trenching upon the separation of powers.” 162As
Rogers J, in Faro predicted, “there may come a time when, owing to continued lethargy or
paralysis on the part of the executive promoters of legislation in this field, a court will need
to intervene” 163 referring to the slow pace at which the process of introducing legislation
recognising and regulating Muslim marriages was moving.

[250] It is hoped that the executive and the legislature would act without delay in bringing
about legislation so as to eradicate the continuous hardships faced by women and children in
Muslim marriages highlighted in this judgment.

[251] Finally, appreciation is extended to each of the parties including amici for their
well-prepared and helpful argument and for assiduously co-operating to limit the amount of
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Above n 37 at para 23.
Economic Freedom Fighters and Others v Speaker of the National Assembly and Another 2018 (2) SA 571
(CC) at para 217.
162

163

Faro above n 31 at para 44
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argument when such was called for. This is not an uncomplicated matter. The Court is also
grateful for having been provided with a copy of the record and written argument in
electronic format on tablet devices. This presented us with very useful logistical assistance.

[252] In the result, the following orders are proposed:
1. It is declared that the State is obliged by section 7(2) of the Constitution to
respect, protect, promote and fulfil the rights in sections 9, 10, 15, 28, 31 and 34
of the Constitution by preparing, initiating, introducing, enacting and bringing
into operation, diligently and without delay as required by section 237 of the
Constitution, legislation to recognise marriages solemnised in accordance with
the tenets of Sharia law (‘Muslim marriages’) as valid marriages and to regulate
the consequences of such recognition.
2. It is declared that the President and the Cabinet have failed to fulfil their
respective constitutional obligations as stipulated in paragraph 1 above and such
conduct is invalid.
3. The President and Cabinet together with Parliament are directed to rectify the
failure within 24 months of the date of this order as contemplated in paragraph 1
above.
4. In the event that the contemplated legislation is referred to the Constitutional
Court by the President in terms of section 79(4)(b) of the Constitution, or is
referred by members of the National Assembly in terms of section 80 of the
Constitution, the relevant deadline will be suspended pending the final
determination of the matter by the Constitutional Court;
5. In the event that legislation as contemplated in paragraph 1 above is not enacted
within 24 months from the date of this order or such later date as contemplated in
paragraph 4 above, and until such time as the coming into force thereafter of such
contemplated legislation, the following order shall come into effect:
5.1 It is declared that a union, validly concluded as a marriage in terms of Sharia
law and which subsists at the time this order becomes operative, may (even
after its dissolution in terms of Sharia law) be dissolved in accordance with
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the Divorce Act 70 of 1979 and all the provisions of that Act shall be
applicable, provided that the provisions of section 7(3) shall apply to such a
union regardless of when it was concluded; and
5.2 In the case of a husband who is a spouse in more than one Muslim marriage,
the court shall:
(a) take into consideration all relevant factors including any
contract or agreement and must make any equitable order that it
deems just; and
(b) may order that any person who in the court’s opinion has a
sufficient interest in the matter be joined in the proceedings.
5.3 If administrative or practical problems arise in the implementation of this
order, any interested person may approach this Court for a variation of this
order.
5.4 The Department of Home Affairs and the Department of Justice shall publish
a summary of the orders in paragraphs 5.1 to 5.2 above widely in newspapers
and on radio stations, whatever is feasible, without unreasonable delay.
6. An order directing the Minister of Justice to put in place policies and procedures
regulating the holding of enquiries by the Master of the High Court into the
validity of marriages solemnised in accordance with the tenets of Islamic law is
refused.
7. An order declaring the pro forma marriage contract attached as annexure “A” to
the Women’s Legal Centre Trust’s founding affidavit, to be contrary to public
policy is refused.
8. In respect of matters under case numbers 22481/2014 and 4466/2013, the
President, the Minister of Justice and the Minister of Home Affairs are to pay the
costs of the Women’s Legal Centre Trust respectively, such costs to include costs
of three counsel to the extent of their employment.
9. In respect of the matter under case number 13877/2015:
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_______________________
NP BOQWANA
Judge of the High Court

I agree and it is so ordered.

_______________________
S DESAI
Judge of the High Court

I agree.
_______________________
G SALIE-HLOPHE
Judge of the High Court
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